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 Appellant, Jovan White, appeals from the order entered in the 

Philadelphia County Court of Common Pleas denying his timely petition filed 

pursuant to the Post Conviction Relief Act1 (“PCRA”).  Appellant contends 

counsel was ineffective for failing to (1) argue an alibi defense, (2) 

adequately prepare for trial, (3) adequately argue a suppression motion, (4) 

object to the prosecutor’s closing argument, and (5) move to strike 

prejudicial testimony.  Appellant avers the PCRA court erred in dismissing his 

petition without a hearing.  We affirm. 

                                    
* Former Justice specially assigned to the Superior Court. 
 
1 42 Pa.C.S. §§ 9541-9546. 
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 A prior panel of this court summarized the facts and procedural 

posture of this case as follows: 

 On March 15, 2009 at approximately 9:30 pm., 
[Gary] Kelly and [David] Grant were engaged in a 
conversation outside of the 27th Street Café when 
[Appellant] ran up to the two men and addressed 
Kelly, asking him loudly, “What happened Friday 
night?”  [Appellant] was referring to a stabbing that 
occurred on March 13th, during which, [Appellant]’s 
friend “Ken-Ken” was stabbed.  Kelly told [Appellant] 
that he had nothing to do with the stabbing and 
continued talking to Grant.  A few seconds later, 
[Appellant] fired a shot.  Kelly and Grant ran in 
opposite directions while [Appellant] fired at least 
eight more shots at Kelly. 
 
 Kelly was taken to the hospital and pronounced 
dead there at 10:52 p.m. that night from multiple 
gunshot wounds.  He suffered one fatal gunshot 
wound to the left back that went through his lung, 
bronchus, aorta and “food pipe.”  He suffered 
another gunshot to his neck and another through his 
back left thigh.  Additionally, two bullets ricocheted 
into his right thigh. 
 

On March 16, 2009 at approximately 4:20 
p.m., [Appellant] or his mother called police to their 
residence . . . because [Appellant] believed he was in 
danger after he heard that people were looking for 
him in connection with Kelly’s shooting.  Police took 
him to Homicide headquarters.  On March 17[th] at 
8:30 p.m., [Appellant] gave a formal statement to 
police where he admitted that he shot Kelly. 
 

Trial Ct. Op., 7/6/10, at 6-7.  

On June 26, 2009, Appellant was charged with first-
degree murder and other related offenses in connection 
with the shooting death of Gary Kelly.  Before his trial, 
Appellant moved to suppress the statement he made to 
police. 
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         *     *     * 
   

Thereafter, Appellant proceeded to a jury trial.  On April 
8, 2010, the jury convicted Appellant of murder in the 
first-degree, possession of a firearm without a license, and 
possession of an instrument of crime in connection with 
the shooting death of Gary Kelly.  On the same date, 
Appellant was sentenced to life imprisonment in regard to 
his first-degree murder conviction, and consecutive 
sentences of one to two years’ imprisonment for each of 
his other two convictions.  

 
Commonwealth v. White, 993 EDA 2010 (unpublished memorandum at 1-

2, 4-5) (Pa. Super. Feb. 9, 2011).  Thereafter, Appellant filed the instant 

PCRA petition.  The court dismissed the petition without a hearing.  This 

timely appeal followed.  Appellant filed a courtふordered Pa.R.A.P. 1925(b) 

statement of errors complained of on appeal and the PCRA court filed a 

responsive opinion. 

 Appellant raises the following issues for our review: 

1. Did the [PCRA] Court violate Appellant’s rights under 
the Sixth and Fourteenth amendments by finding that his 
counsel was not constitutionally ineffective for failing to 
adequately notice, investigate, present and argue an 
available alibi defense? 
 
2. Did the [PCRA] Court violate Appellant’s rights under 
the Sixth and Fourteenth Amendments by finding that his 
counsel was not constitutionally ineffective for failing to 
adequately prepare for trial and to question witnesses at 
trial? 
 
3. Did the [PCRA] Court violate Appellant’s rights under 
the Sixth and Fourteenth Amendments by finding that his 
counsel was not constitutionally ineffective for failing to 
prepare for and adequately argue Suppression Motion? 
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4. Did the [PCRA] Court violate Appellant’s rights under 
the Sixth and Fourteenth Amendments by finding that his 
counsel was not constitutionally ineffective for failing to 
object to the prosecutor’s impermissible voucher during 
closing argument and failed to request a curative 
instruction? 
 
5. Did the [PCRA] Court violate Appellant’s rights under 
the Sixth and Fourteenth Amendments by finding that his 
counsel was not constitutionally ineffective for failing to 
renew his objection to, and move to strike prejudicial 
testimony concerning a poem written by Appellant’s 
mother to Appellant? 
 
6. Did the [PCRA] Court deny Appellant his 14th 
Amendment due process rights and abuse[ ] its discretion 
in dismissing Appellant’s counseled claims as meritless 
without having first conducted a hearing? 

 
Appellant’s Brief at 6-7.2 

 
 First, Appellant argues that trial counsel was ineffective for failing to 

call several alibi witnesses.  Appellant contends that “Tyrone Keith, Reginald 

Glover, Anthony Fabian, Michael Mitchell, Ahmed Robinson, Kenneth Chaves 

and several members of his family (Terrelli White, Justin White and Edward 

Williams) who spoke by phone with [Appellant] around the time the shooting 

took place were willing to testify to his alibi.”  Id. at 19.   Appellant avers 

that he was with his friend Tyrone Keith at 28th and Cecil B. Moore Avenue 

                                    
2 We note that the certified record forwarded to this Court did not include 
the notes of testimony from the suppression hearing on April 5, 2010 or the 
jury trial transcripts dated April 6 through April 8, 2010, which are necessary 
for our review.  However, upon informal inquiry by this Court, the trial court 
provided the transcripts as a supplemental record.  We remind counsel that 
the appellant bears the burden of ensuring the certified record is complete 
for appellate review.  See Commonwealth v. Andre, 17 A.3d 951, 958 n.8 
(Pa. Super. 2010). 
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selling marijuana at the time of the shooting.  Id. at 17.  “Appellant, Tyrone 

Keith, Ahmed Robinson and Anthony [Fabian] then went to an apartment at 

27th and Oxford where Anthony was staying.  They were there until 

approximately 11:00 p.m. when he and Keith went to ‘Checkers’ for dinner.  

They then went ‘bar hopping.’  Appellant then returned home at 

approximately 4:00 a.m. on May 16, 2009 and went to bed.”  Id.  Appellant 

argues that the PCRA court erred dismissing his PCRA petition without a 

hearing on the basis that some of the affidavits submitted by the witnesses 

did not state that they would have been available to testify.  Id. at 20. 

In addressing the grant or denial of post-conviction 
relief, we consider whether the PCRA court’s conclusions 
are supported by record evidence and are free of legal 
error.  We must accord great deference to the findings of 
the PCRA court, and such findings will not be disturbed 
unless they have no support in the record. 

 
Commonwealth v. Hull, 982 A.2d 1020, 1022 (Pa. Super. 2009) 

(quotation marks and citations omitted). 

To be eligible for PCRA relief, Appellant must prove by a 
preponderance of the evidence that his conviction or 
sentence resulted from one or more of the enumerated 
circumstances found at 42 Pa.C.S. § 9543(a)(2) (listing, 
inter alia, the ineffective assistance of counsel and the 
unavailability at the time of trial of exculpatory evidence, 
which would have changed the outcome of the trial had it 
been introduced).  Further, Appellant must demonstrate 
that the issues raised in his PCRA petition have not been 
previously litigated or waived.  Id.  § 9543(a)(3). . . .  A 
PCRA claim is waived “if the petitioner could have raised it 
but failed to do so before trial, at trial, during unitary 
review, on appeal or in a prior state post[-]conviction 
proceeding.”  Id. § 9544(b). . . . 
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It is well-established that counsel is presumed effective, 
and to rebut that presumption, the PCRA petitioner must 
demonstrate that counsel’s performance was deficient and 
that such deficiency prejudiced him. Strickland v. 

Washington, 466 U.S. 668, 687–91, 104 S. Ct. 2052, 80 
L. Ed. 2d 674 (1984).  This Court has characterized the 
Strickland standard as tripartite, by dividing the 
performance element into two distinct parts.  
Commonwealth v. Pierce, 515 Pa. 153, 527 A.2d 973, 
975 (1987).  Thus, to prove counsel ineffective, Appellant 
must demonstrate that: (1) the underlying legal issue has 
arguable merit; (2) counsel’s actions lacked an objective 
reasonable basis; and (3) Appellant was prejudiced by 
counsel’s act or omission.  Id. at 975. 

 
Relating to the reasonable basis prong, “[g]enerally, 

where matters of strategy and tactics are concerned, 
counsel’s assistance is deemed constitutionally effective if 
he chose a particular course that had some reasonable 
basis designed to effectuate his client’s interests.”  Courts 
should not deem counsel’s strategy or tactic unreasonable 
“unless it can be concluded that an alternative not chosen 
offered a potential for success substantially greater than 
the course actually pursued.”  Id.  Also “[a]s a general 
rule, a lawyer should not be held ineffective without first 
having an opportunity to address the accusation in some 
fashion. . . .  The ultimate focus of an ineffectiveness 
inquiry is always upon counsel, and not upon an alleged 
deficiency in the abstract.”  

 
Relating to the prejudice prong of the ineffectiveness 

test, the PCRA petitioner must demonstrate “that there is a 
reasonable probability that, but for counsel’s error or 
omission, the result of the proceeding would have been 
different.”  Particularly relevant herein, it is well-settled 
that “a court is not required to analyze the elements of an 
ineffectiveness claim in any particular order of priority; 
instead, if a claim fails under any necessary element of the 
Strickland test, the court may proceed to that element 
first.”   

 
Commonwealth v. Koehler, 36 A.3d 121, 131-32 (Pa. 2012) (some 

citations omitted).  Further, “[t]o sustain a claim of ineffectiveness, counsel’s 
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approach must be so unreasonable that no competent lawyer would have 

chosen it.”  Commonwealth v. Ervin, 766 A.2d 859, 862-63 (Pa. Super. 

2000) (quotation marks omitted). 

Where a defendant claims that counsel was ineffective 
for failing to call a particular witness, we require proof of 
that witness’s availability to testify, as well [as] an 
adequate assertion that the substance of the purported 
testimony would make a difference in the case.  Generally, 
we require a defendant to demonstrate that: 
 

(1) the witness existed; (2) the witness was 
available to testify for the defense; (3) counsel knew 
of, or should have known of, the existence of the 
witness; (4) the witness was willing to testify for the 
defense; and (5) the absence of the testimony of the 
witness was so prejudicial as to have denied the 
defendant a fair trial. 
 

Commonwealth v. Clark, 961 A.2d 80, 90 (Pa. 2008) (citation omitted). 

An alibi is defined as “a defense that places the defendant at the 

relevant time in a different place than the scene involved and so removed 

therefrom as to render it impossible for him to be the guilty party.”  

Commonwealth v. Johnson, 646 A.2d 1170, 1172 (Pa. 1994). 

 The PCRA court opined: 

 The record from the April 5, 2010 pre-trial hearing 
demonstrates that [Appellant] had not provided the names 
of the alibi witnesses he sought to have counsel call at trial 
until the weekend before trial and many of the names 
included in the instant petition are absent from the record 
entirely.[3]  Moreover, the record reflects that Reginald 

                                    
3 In her affidavit, Appellant’s sister, Justine White, stated that on the night of 
the murder she “spoke with [Appellant] by cell phone and that during that 
conversation he was in a calm state and [she] did not detect anything out of 
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Glover and Michael Mitchell had been subpoenaed for trial 
and were “ducking” counsel and/or his investigator.  
 

PCRA Ct. Op., 6/19/13, at 5.   
  
 A review of the record belies Appellant’s assertions.  At the pre-trial 

hearing, the following exchange took place: 

The Court: . . . Now, you said there are witnesses 
[counsel] has not subpoenaed. 
 
[Appellant]: Yes. 
 
The Court: What are their names? 
 
[Appellant]: Tyrone Keith, Reginald Glover, Michael 
Mitchell. 
 
The Court: Have you heard those names before? 
 
[Counsel for Appellant]: I heard Tyrone Keith; I just 
recently heard it.  The other twoふ 
 

                                    
the ordinary.”  PCRA Pet., 1/10/12, at Ex. 7.  In his affidavit, Tyrone Keith 
averred “[t]hat on the night of March 15th, 2009, [he] was with [Appellant] 
and several other acquaintances (Mike, Reginald, Ahmed & Lamar) in the 
2800 block of Cecil B. Moore Ave. from approximately 7pm until 11pm.  At 
around 11pm [Appellant] and I left and was together until about 4am on the 
morning of March 16th 2009.”  Id. at. Ex. 9.  Reginald Glover stated that on 
March 15th 2009, at approximately 9pm [he] was on the corner of Cecil B. 
Moore & Newkirk St.  [He] saw some of the guys that I know, one of which 
was Jovan White, I left at about 9:45 pm and at no point during the time I 
was there did [Appellant] leave that corner.”  Id. at Ex. 11.  He averred he 
would have been available to testify.  Id.  Michael Mitchell’s affidavit was 
virtually identical to that of Reginald Glover, however, he did not state he 
would have been available to testify.  Id. at Ex. 12.  Ahmed Robinson stated 
“that on the night of March 15th 2009 [he] was hanging out on the corner of 
Newkirk & Cecil B. Moore Ave. with [Appellant] and several other friends.  
[Appellant] was on the corner with us from the hours of 6:30-7pm until 
about 11-11:30 pm when he [Appellant] and Tyrone Keith left.”  Id. at Ex. 
13. 
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The Court: Have you interviewed them? 
 
[Counsel for Appellant]: No, I have not.  I just found out 
about it Friday and Sunday. 
 
The Court: Why did you not giveふyou have been in jail a 
year.  You knew the names for a year.  Why didn’t you 
giveふ 
 
[Appellant]: I tried to contact [counsel] on multiple 
occasions and left messages with hisふ 
 
The Court: Did you send him a letter with the names of the 
witnesses saying, Please interview these witnesses? 
 
[Appellant]: No, I did not.  I seen his [private investigator] 
multiple times.  Well, twice. 
 
The Court: Did you give him the list of witnesses? 
 
[Appellant]: When he came up, I been brushed off.  Like I 
would talk, I would be brushed to the side. 
  
The Court: Did you send a letter to [counsel] or his 
investigator saying, Here’s a list of the witnesses that I 
wantふ 
 
[Appellant]: No, I did not. 
 
The Court:ふand keep a copy of it that you can present to 
the Court?  Did you do that? 
 
[Appellant]: No. 
 
[Counsel for Appellant]:I did receive one of the interviews.  
He did give me two names and weふ 
 
The Court: They were interviewed? 
 
[Counsel for Appellant]: They have been ducking us. 
 
The Court: You can’t interview people who are refusing. 
 
[Counsel for Appellant]: And they were subpoenaed. 
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[Appellant]: There is two other names, Tyrone Keith and 
Anthony Fabian that I gave him and they haven’t been 
subpoenaed either. 
 
The Court: When did youふ 
 
[Appellant]: First two days that he came to see me this 
weekend. 
 
The Court: Did you write him a letter before that? 
 
[Appellant]: No.  I reached out. 
 
The Court: Did you give the names to the investigator 
when he came to interview you? 
 
[Appellant]: Yes. 
 
The Court: When? 
 
[Appellant]: Tyrone Keith I have; Anthony Fabian I did 
not. 
 
[Counsel for Appellant]:  I’m not aware of that.  I have my 
reports from my investigators, unless I missed it. 
 
The Court: There is no Tyrone Keith.  The trial will take 
several days.  It will be a while until we get to the defense 
case.  You have your investigator.  You give [counsel] all 
the information you have about Tyrone Keith and if he can 
be located, and [counsel] at my order will send his 
investigator out to see if they can find him.   
 
[Appellant]: Yes, ma’am. 
 

N.T., 4/5/10, at 6-9.   

  The PCRA court found that Appellant failed to show that Tyrone Keith, 

Michael Mitchell, Ahmed Robinson and Jennifer Robinson were available and 

willing to testify at the time of trial.  PCRA Ct. Op. at 7.  The court noted the 
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absence of any affidavit from Jennifer Robinson.  Id.  The PCRA court 

opined: 

[Appellant’s] ineffectiveness claim based upon 
counsel’s failure to call proffered alibi witness Reginald 
Glover is also meritless.  While [Appellant] has presented a 
2011 affidavit from [him] stating that he would have been 
able to testify, the record from the pre-trial hearing 
contradicts this affidavit.  The record reflects that Mr. 
Glover had been subpoenaed for trial by counsel and that 
Mr. Glover had been “ducking” counsel and his 
investigator.   

 
Id. at 7.     

 Additionally, Appellant claims that counsel was ineffective for failing to 

subpoena his telephone records indicating calls from “Tyrone Keith, Reginald 

glover, Anthony Fabian, Michael Mitchell, Ahmed Robinson, Kenneth Chaves 

and several members of his family” establishing that he was on his cell 

phone “around the time the shooting took place.”  Appellant’s Brief at 19. 

 At the time of trial, Appellant testified, inter alia, as follows: 

[Counsel for Appellant]:  . . . [D]id you shoot and kill Mr. 
Gary Kelly? 
 
A: No. 
 
Q: Where were you approximately 9:00, 9:30, ten 

o’clock that night? 

 
A: I was on Newkirk Street between Cecil B. Moore Avenue 
and 29th Street. 
 
Q: Pardon me? 
 
A: Cecil B. Moore Avenue. 
 
Q: How far is that from 27th and Montgomery? 
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A: About three blocks. 
 
Q: About three blocks? 
 
A: Yes, sir. 
 
Q: Were you with anyone in particular at that time? 

 
A: Not at that time. 

 
Q: What were you doing? 
 
A: I was walking around trying to get a sale. 
 
Q: What do you mean by “get a sale”? 
 
A: A sale of marijuana. 
 

          *     *     * 

Q: How long had you been out there during that period of 
time . . .? 
 
A: Couple of hours. 
 

          *     *     * 

Q: Were you using your cell phone? 
 
A: Yes. 
 
Q: For what manner? 
 
A: Just contacting a couple of friends. 
 

N.T., 4/7/10, at 130-31 (emphasis added). 

The PCRA court opined: 

 [Appellant]’s ineffectiveness claims based upon 
counsel’s failure to call proffered alibi witness Justine 
White and failure to present [Appellant’s] telephone 
records also lack merit, as they are wholly unsupported by 
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the evidence.  The telephone records included with the 
instant petition demonstrate calls on March 15, 2009 at 
8:17 p.m., 8:20 p.m., 8:22 p.m., 8:32 p.m., 8:33 p.m., 
8:38 p.m., 8:57 p.m., 9:03 p.m., 9:04 p.m., 9:06 p.m., 
and 9:12 p.m. and then a  break in telephone activity from 
9:12 p.m. to 9:33 p.m. ふ the time during which the crime 
occurred ふ and then many more calls after 9:33 p.m.[4]  
These records clearly contradict [Appellant]’s version of 
the facts and trial counsel cannot be deemed ineffective for 
failure to introduce evidence that is harmful to his client.  
Moreover, counsel cannot be deemed ineffective for failing 
to call an alibi witness whose proffered testimony would 
not and could not possibly establish an alibi, but instead 
would present evidence harmful to the client. 
 

PCRA Ct. Op. at 8.   

We agree with the PCRA court that Appellant has not established an 

alibi.  See Johnson, 646 A.2d at 1172.  Appellant has not shown the 

absence of these witnesses at trial was so prejudicial that it denied him a fair 

trial.  See Clark, 961 A.2d at 90.  Thus, Appellant has failed to establish 

that but for counsel’s actions, the outcome of the proceedings would have 

been different.  See Koehler, 36 A.3d at 132; Clark, 961 A.2d at 85.  As 

we conclude Appellant has not shown he was prejudiced, we need not review 

the remaining prongs of Appellant’s ineffective assistance claim.  See 

Koehler, 36 A.3d at 132. 

 Second, Appellant contends counsel was ineffective for failing to 

adequately prepare for trial and question witnesses at trial.  Appellant avers 

that counsel did not meet with him until the day before his trial.  Appellant’s 

                                    
4 PCRA Pet., 1/10/12, at Ex. 10. 
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Brief at 23.   Appellant claims counsel should have called Jeffrey Dixon and 

Tiffany Carr to impeach David Grant’s testimony that the shooter fled from 

the scene.  Id. at 24.  He avers counsel failed to question the police 

detectives who had interviewed Kenneth Chaves.  Id. at 25.  Appellant 

argues Chaves’ testimony would have rebutted the detective’s testimony 

that he spoke with them when he was in the hospital.  Id. 

  “The shortness of time which counsel spends in consultation with a 

defendant does not alone establish ineffective assistance.”  Commonwealth 

v. Thomas, 539 A.2d 829, 837 (Pa. Super. 1988).  

 Instantly, the PCRA court opined: 

 [Appellant] claims that trial counsel was ineffective for 
failing to impeach the testimony of eyewitness David Grant 
with the testimony of Jeffrey Dixon and Tiffany Carr.  This 
claim lacks merit, as [Appellant] has provided no support 
of either witness’ proffered testimony.  While [Appellant] 
has included Ms. Carr’s statement to police in his petition, 
there is no evidence demonstrating Ms. Carr was available 
or willing to testify on [his] behalf.  Similarly, there is no 
evidence to support the proffered testimony of Mr. 
Dixon,[5] nor is there any evidence to demonstrate that he 
was available or willing to testify on [Appellant’s] behalf. 
 

          *     *     * 

 [Appellant] has included Mr. Chaves’ 2012 affidavit to 
support his contention that the detectives never spoke 
with him . . . .  [Appellant’s] claim is not related to the 
substance of the testimony, but rather on the detectives’ 

                                    
5 Appellant’s PCRA petition includes a neighborhood survey in which 
Detective Spotwood states: “Jeffrey Dixon.  Heard shots being fired.  Came 
outside and saw victim lying on the ground.”  PCRA Pet., 1/10/12, at Ex. 17. 
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representation that they did something that they did not 
do.  
  

PCRA Ct. Op. at 10-11.   Our review of the record comports with the PCRA 

court’s conclusion that Appellant’s ineffective assistance of counsel claim 

lacks merit.  Id. at 11. 

 Tiffany Carr gave a statement to Detective James Pitts and averred, 

inter alia, as follows: 

Q: Ms. Carr, were you present when Gary Kelly was shot 
and killed at 27th and Montgomery Street on 3-15-09? 
 
A: No.  
 
Q: Ms. Carr, please tell me the circumstances that lead to 
your coming to the Homicide Unit tonight? 
   
A: I was home laying in my bed and my mother asked me 
to go to the store to buy her some orange juice.  So I went 
around to the Chinese food store at 27th and Eyre and 
before I even ordered the orange juice I heard the 
gunshots, so I ran out the store toward my house.  As I 
was running I saw people running toward the bar, so I 
started running toward the bar.  When I got to the bar I 
saw somebody lying on the curb and I saw the police 
parking and the ambulance was coming down the block.  I 
heard people saying, “That’s Mont.”  That’s what we call 
him.  I didn’t want to see anymore so I walked into the 
bar.  As soon as I went in the bar the police came up and 
said they wanted to take everyone to Homicide to be 
interviewed.  I told them that I wasn’t in the bar when 
everything happened and that I had just walked up after 
the shooting was over but they said that Homicide would 
still want to interview me. . . .  
 
Q: What streets did you run up and which way did you go, 
when you were running home from the Chinese food store? 
 
A: I was running up Eyre street toward 28th street. 
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Q: How did you know that people were running toward the 
bar? 
 
A: Because once I reached the corner of Eyre I could see 
people running from 28th and Montgomery down toward 
27th and Montgomery.  Then when I went to 28th and 
Montgomery I could actually see people running toward 
the bar, coming out the bar and everything. 
 

PCRA Pet. at Ex. 16. 

 Chaves’ affidavit states in pertinent part:  “[O]n March 16th 2009 I 

was an inpatient at Hanuman (sic) Hospital recovering from a stabbing of 

March 13th 2009 and that on March 16th 2009 I did not speak with any 

Philadelphia Police Detective nor to this date [January 6, 2012] have I been 

contacted or spoke with anyone from the Philadelphia Police Department 

concerning [Appellant.]”  Id. at Ex. 15. 

Carr’s statement indicated that she did not arrive at the scene of the 

shooting until after the shooting occurred.  Appellant has not offered any 

indication as to the substance of Dixon’s putative testimony.  Chaves merely 

states he did not speak with anyone from the police department.  Therefore, 

Appellant has not shown how he was prejudiced and his ineffective 

assistance of counsel claim has no merit.  See Clark, 961 A.2d at 90. 

Third, Appellant avers counsel was ineffective for failing to prepare for 

and adequately argue his suppression motion.  This Court addressed the 

suppression issue in Appellant’s direct appeal.  In our unpublished 

memorandum, we stated:  
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Before his trial, Appellant moved to suppress the 
statement he made to police.  The trial court held a motion 
hearing on April 5-6, 2010.  During the hearing, the 
Commonwealth offered proof of the following facts. 
 

 On March 16, 2009, at approximately 4:20 
p.m., [Appellant]’s mother called police to her 
residence . . . .  When Officer Enrique Mella (“Mella”) 
arrived at the location, [Appellant]’s mother led him 
upstairs to [Appellant] who was sitting in a front 
bedroom.  Mella asked the two why they called police 
and [Appellant] explained that he had received 
multiple phone calls from friends and family stating 
that people (civilians) were looking for him because 
they believed that he was the shooter in a homicide 
that occurred the night before.  [Appellant] told 
police that people went to his friend’s house and told 
her that they were looking for “Tiger.”  [Appellant] 
told police that his nickname was Tiger and he 
believed he was in danger.  [Appellant] also told 
police that he was not involved in the murder and 
that in fact he was nowhere near the area of the 
shooting the previous night.  Mella contacted 
Homicide headquarters and detectives there 
informed him that there had been a murder the 
previous night, March 15th at approximately 9:30 
p.m. at a bar on 27th and Montgomery called the 
27th Street Café.  Detectives told Mella that they 
would like to speak to [Appellant].  Mella transported 
[Appellant], who was not hand-cuffed, to Homicide 
headquarters . . . . 
 
 Prior to [Appellant]’s arrival at Homicide 
headquarters, detectives had received a phone call 
that stated that “Tiger” was the shooter in the March 
15th homicide.  Detectives had developed 
[Appellant]’s name as a suspect and had interviewed 
an eyewitness, David Grant (“Grant”), who picked 
[Appellant] out of a photo array and identified him as 
the shooter.  Information surfaced that the March 
15th homicide might be related to a stabbing that 
occurred two nights prior, on March 13th, also at the 
27th Street Café. 
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 When [Appellant] arrived at Homicide 
headquarters, he was placed in an interview room.  
Detective James Pitts orally read [Appellant] his 
Miranda[6] warnings (although he did not make any 
written notation of this), and spoke briefly to 
[Appellant] who explained why he called police and 
stated that he did not commit the murder.   
 
 At this point, detectives went out to further 
investigate the murder.  Detective Henry Glenn went 
to the hospital where the March 13th stabbing victim 
was in critical condition.  This victim told Detectives 
that he and [Appellant] were good friends.  
Detectives then obtained a search warrant for 
[Appellant]’s residence which they serve on March 
17th at 6:50 p.m. 
 
 In the meantime, [Appellant] remained at 
Homicide headquarters in an interview room where 
he was not restrained.  He was permitted to use the 
bathroom and given food and drink. 
 
 After detectives searched [Appellant]’s house, 
Detective Pitts took a formal statement from 
[Appellant] at 8:30 p.m. on March 17th.  Prior to 
giving the statement, detective Pitts read [Appellant] 
his Miranda rights and [Appellant] answered and 
initialed each question on the 75-331E form 
indicating that he understood his rights, that he did 
not wish to speak with a lawyer, and that he was 
willing to answer questions of his own free will.  
When asked if he was under the influence of drugs or 
alcohol, he answered in the negative.  [Appellant] 
did not appear intoxicated and he seemed to 
understand each question. 

 
Trial Court opinion, 7/6/10, at 6-7.  Following the 
suppression hearing, the trial court credited Detective 
Pitts’ testimony and ruled that “[Appellant]’s formal written 
statement was admissible but that his initial oral statement 

                                    
6  Miranda v. Arizona, 384 U.S. 436 (1966). 
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to Detective Pitts when he first arrived at Homicide 
headquarters was inadmissible because there was no 
written notation that [Appellant] was read and waived his 
Miranda warnings.”  [Id.] at 4-5. 
 

White, 993 EDA 2010, at 2-4.  The panel affirmed the suppression court’s 

holding. 

 We see no basis to deviate from the reasoning in our unpublished 

memorandum.  See id.  Appellant’s claim of ineffective assistance of counsel 

fails to establish a necessary prong of the Strickland test because the 

underlying claim is not of arguable merit.7  See Koehler, 36 A.3d at 132.  

Therefore, Appellant’s claim of ineffective assistance of counsel is without 

merit.  See id. 

 Fourth, Appellant contends the trial court was ineffective because he 

failed to object to the prosecutor’s impermissible voucher for the 

Commonwealth’s witness during closing argument and failed to request a 

curative instruction.  Appellant’s Brief at 30.  He avers that defense counsel’s 

closing remarks did not open the door to the prosecutor’s comments.  Id. at 

32.  Appellant objects to the following comments by the prosecutor: 

The first witness you all probably agree to focus on is 
the eyewitness in this case, David Grant, his motive.  First 
thing we learn about Mr. Grant.  If he, David Grant, would 
have had his way, he’d never been on that stand.  He is 
not running up there to go frame somebody.  He is not 

                                    
7 The PCRA court opined that Appellant was “not eligible for PCRA relief for 
issues which had been previously litigated.”  PCRA Ct. Op. at 10.  We may 
affirm the trial court on any ground.  Commonwealth v. Lynch, 820 A.2d 
728, 730 n.3 (Pa. Super. 2003). 
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running up there to tell lies on somebody.  He didn’t want 
to be there.   

 
But he did tell the truth and he told you why.  He 

told you why.  That was his friend that got killed.  Not 
some stranger that he had never met before in his life.  
But think about that.  You just saw your friend that you 
were talking to about getting a job, gunned down right 
before your eyes so close you see the flashes coming from 
the gun. 

   
After you sit and think about it a while, you know.  I 

can’t just let my friend die in vain like that.  Mr. Grant’s 
words.  That’s why you finally tell the truth. . . .  

   
N.T., 4/8/10, at 36. 

In determining whether the prosecutor engaged in 
misconduct, we must keep in mind that comments made 
by a prosecutor must be examined within the context of 
defense counsel’s conduct.  It is well settled that the 
prosecutor may fairly respond to points made in the 
defense closing.  A remark by a prosecutor, otherwise 
improper, may be appropriate if it is in fair response to the 
argument and comment of defense counsel.  Moreover, 
prosecutorial misconduct will not be found where 
comments were based on the evidence or proper 
inferences therefrom or were only oratorical flair. 

 
          *     *     * 
 

If defense counsel has attacked the credibility of witnesses 
in closing, the prosecutor may present argument 
addressing the witnesses’ credibility. 
  

Commonwealth v. Chmiel, 889 A.2d 501, 543-44 (Pa. 2005) (quotation 

marks and citations omitted).   If an “[a]ppellant fails to establish the 

impropriety of the prosecutor’s statement . . . counsel will not be deemed 

ineffective for failing to raise a baseless objection.”  Commonwealth v. 

Gwynn, 943 A.2d 940, 948 (Pa. 2008).  
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 We agree with the PCRA court that the prosecutor’s remarks in closing 

argument regarding Mr. Grant were permissible because they were made in 

response to defense counsel’s closing remarks.  See PCRA Ct. Op. at 16.   

 In closing, defense counsel stated: 

The one person who impacts, and I’m not allowed to 
mention opinions, I’m not doing that.  I suggest to you the 
most important person is Mr. Grant in this case.  Mr. Grant 
is an eyewitness.  And everybody knows what that means, 
an eyewitness to a crime.  But there are eyewitnesses and 
then there are eyewitnesses.  There is an eyewitness who 
sees a crime committed, picks up a phone, calls the police 
and waits for the police to return and says, Yeah, I was 
here, they were there, this is what I saw, this is what I do, 
ba, ba, ba, I knew him, I will give you a statement.  That’s 
a real good eyewitness.  Police prefer and love people like 
that, helps them with their job. 

 
Then there are eyewitnesses who go down to 

Homicide and don’t know nothing.  Oh yeah, it was a 
shooting and I was up the street.  Remember, remember, 
he went down there.  This shooting took place, let’s say, 
around 9:30 on the 15th, 10:30, maybe 11 o’clock.  I 
mean, you recall there was some testimony by the 
barmaid who indicated that everybody was put in the bar 
and told to relax or whatever, and then the police 
subsequently took the people that were there down to 
Homicide. 

 
Let’s say it’s 11 o’clock when we got them all down 

there.  I don’t think it’s real important.  Mr. Grant stays 
there from 10:30, 11 o’clock until four o’clock the following 
afternoon before he admits that he saw anything or says 
that he saw anything.  He doesn’t go like our witness 
eyewitness number one, yeah, I saw it.   

N.T., 4/8/10, at 15-17. 

 The prosecutor’s remarks were a fair response to defense counsel’s 

closing argument, therefore, counsel cannot be deemed ineffective for failing 
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to object and request a curative instruction.  See Gwynn, 943 A.2d at 948; 

Chmiel, 889 A.2d at 543-44.  

 Next, Appellant contends counsel was ineffective for failing to renew 

his objection to and move to strike prejudicial testimony concerning a poem 

Appellant’s mother wrote to him.  Appellant’s Brief at 32.  At the time of 

trial, Detective Pitts testified: 

[Commonwealth]: In the course of serving the search 
warrant [at Appellant’s residence], did you come in contact 
with a poem, Detective? 
 
A: Yes, sir. 
 
Q: Could you explain to the jurors exactly what happened? 
 
A: We were searching [Appellant’s] room and I believe the 
poem was inside one of the envelopes, and when we 
opened the poem, we read it and his mother said she sent 
it to him when he was locked up overふ 
 
[Counsel for Appellant]: Objection. 
 
The Witness: ふit wasn’t in the envelope. 
 
[Counsel for Appellant]: Objection. 
 
The Court: The objection is sustained.  The jury will 
disregard what the detective just said.  Just erase it from 
your minds.  It’s not relevant here.  It’s not admissible in 
this trial.  You must erase it from your mind. 
 

Detective that wasn’t the answer that [Commonwealth] 
was looking for.  [Commonwealth] ask a different 
question. 

 
[Commonwealth]: Certainly. 

 
 Q: Now, at some point did you take the poem with you 
back to Eighth and Race? 
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A: Yes. 
 

          *     *     * 
 

Q: Sir, once you got back to the Homicide Unit at Eighth 
and Race with the poem, could you explain to the jurors 
what, if anything, you did? 
 
A: I gave it to [Appellant]. 
 
Q:And did you ask him to read it? 
 
A: I didn’t ask him to do anything.  I gave it to him. 
 
Q: Now where was [Appellant] when you gave it to him, 
exactly? 
 
A: He was in B room in the homicide Unit. 
 
Q: When you say “B room,” are we talking about an 
interview room? 
 
A: Yes, it’s an interview room. 
 
A: Conference room? 
 
A: Yes. 
 
Q: Was he restrained at all at that time? 
 
A: He was not. 
 
Q: When you showed it to himふ 
 
[Commonwealth]: If we could have it up on the screen. 
 
The Court: Just a minute.  May I see you at sidebar? 
 
(Whereupon, the following occurred at sidebar in the jury’s 
presence. 
 
The Court: [Commonwealth] you have a case with an 
eyewitness and a confession.  And you can’t put this in.  
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You’re messing up your case yourself.  This case refers to 
[Appellant] using drugs and other things.  This is not 
admissible. 
 
[Commonwealth]: I was going to have him read just the 
last three lines. 
 
The Court:  No, he can’t.  Are you asking to put it on the 
screen?  You can’t.  There is stuff in hereふI will just state, 
for the record, you can keep it marked so that for any 
appeal that it’s in here.  But is says the drugs call him and 
he answers fast for his daily needs.  He asks mom for 
cash.  He had to choose the left corner from his home yet 
not understand how it makes his mother’s heart moan. 
 
 Now, if you don’t think the jury that grew up in 
Philadelphia is going to understand that “corner” means a 
corner for selling drugs.  Then it refers to using liquor, 
using top-shelf liquor and so forth.  This is not admissible. 
 
[Commonwealth]: I would ask for the admission of the last 
three lines. 
 
The Court: What is the point?  How is it relevant? 
 
[Commonwealth]: In terms of what was shown to him that 
ultimatelyふ 
 
The Court: What difference does it make what motivated 
him to give his statement?  It doesn’t make the statement 
any more true.  I absolutely will not let you admit any of 
this.  I’m horrified that you want to. 
 
(End of sidebar.) 

 
N.T., 4/7/10, at 28-29, 30-32.  

Appellant contends that counsel should have renewed his objection to 

the introduction of the testimony because the jury could infer that there was 

a causal connection between the reading of the poem and Appellant’s 

confession.  Appellant’s Brief at 35.  Appellant argues that the renewed 
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objection would have “re-emphasized to the jury that they could not draw 

any conclusion or inference from the existence and/or use of the 

inadmissible poem.”  Id.   

Appellant has not shown that Appellant was prejudiced by the lack of a 

renewed objection.  The trial court sustained the objection to the reference 

to fact that Appellant’s mother stated “she sent it to him when he was 

locked up . . . .”  N.T. at 29.  Furthermore, the court did not permit the jury 

to see the poem.  Id. at 31-32.  Appellant has not satisfied the prejudice 

prong of the ineffective assistance of counsel claim.  See Koehler, 36 A.3d 

at 132. 

Lastly, Appellant contends the PCRA court abused its discretion in 

dismissing his PCRA petition without conducting an evidentiary hearing.  

Appellant’s Brief at 36.  He baldly asserts that a hearing is required because 

he has raised material issues of fact.  Id. at 37.  Further, Appellant argues 

that due process requires a hearing.  Id.   

The PCRA court opined that Appellant’s “final claim fails to specify any 

substantive issue for which a hearing was required . . . .”  PCRA Ct. Op. at 

18.   

“The controlling factor in determining whether a petition may be 

dismissed without a hearing is the status of the substantive assertions in the 

petition.”  Commonwealth v. Payne, 794 A.2d 902, 906 (Pa. Super. 2002) 

(citation omitted).  
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We discern no error in the PCRA court’s finding that Appellant’s claims 

were meritless.  Therefore, the court did not err in dismissing the petition 

without an evidentiary hearing.  See id. 

Order affirmed. 

Judgment Entered. 
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